Gaston County

GaSton Cou nty Board of Commissioners

www.gastongov.com

Elections

Board Action

File #: 21-172

Commissioner Brown - Elections - To Approve Election Systems & Software (ES&S) as a Sole Source Provider for the
Purchase of ADA-Compliant Ballot Marking Voting Equipment ($185,294)

STAFF CONTACT

Adam Ragan - Elections - 704-852-6015

BUDGET IMPACT

No budget impact. Purchase will be made with 100% federal Help America Vote Act (HAVA) funds.

BUDGET ORDINANCE IMPACT
N/A

BACKGROUND

The Gaston County Board of Elections has received $185,912.00 in federal HAVA funds in the federal Consolidated
Appropriations Act of 2020 to improve the administration of federal elections and/or improve, acquire or replace voting
systems and technology and methods for casting and counting votes.

These funds will be used to replace our ADA-required ballot marking devices (AutoMARKS) that have been used in
Gaston County since 2005.

The voting machines to be purchased are manufactured by Election Systems & Software (ES&S). ES&S is a sole source
vendor for the ExpressVote ADA-compliant voting machines and is the only ballot marking voting machine certified by the
North Carolina State Board of Elections that is currently compatible with other voting machines used in Gaston County.

The acquisition of new voting machines by Gaston County has been approved by the Gaston County Board of Elections
and the North Carolina State Board of Elections.

POLICY IMPACT
N/A
ATTACHMENTS

HAVA Noncompetitive Procurement Auth Request, HAVA Noncompetitive Procurement Authorization Letter (Sole Source
Vendor), Numbered Memo 2021-01 - Voting Systems Purchases, ESS Sales Contract 3-25-2021, Final
Recommendation Voting Equipment 4-20-2021 . st

e T
!

iy

DO NOT TYPE BELOW THIS LINE

taken by the Board of Commissioners as follows:

NO. DATE M1 M2 CBrown AFraley BHovis
2021-151 05/25/2021 CB RW A A A
DISTRIBUTION:

Laserfiche Users

AFAYE, N=NAY, AB=ABSENT, ABS=ABSTAIN, U=UNANIMOUS




Strange, Amy

From:
Sent:
To:

Cc:
Subject:

Follow Up Flag:
Flag Status:

Adam Ragan <Adam.Ragan@gastongov.com>

Monday, March 8, 2021 9:28 AM

Strange, Amy

Adams, Steve

[External] FW: Purchase of Voting Machines - HAVA Funds

Follow up
Flagged

CALUTION: External email. Do not click links or open attachments unless you verify. Send all suspicious email as an attachment to

Report Sham,

Hi Amy -

I received this email from our Purchasing Department. Is there any provision in 2 CFR §200 that
speaks to voting machines being exempt from procurement guidelines? If not, do you have a sole
source letter or something to the effect I can give to my Finance folks that would allow me to
bypass the procurement process as required in 2 CFR §2007?

Let me know your thoughts.

Thanks,
Adam

Adam Ragan, CERA
Director of Elections

Gaston County Board of Elections

PO Box 1396
Gastonia, NC 28053

(704) 852-6015 phone
(704) 852-6011 fax

www.gastoncountyvelections, com

From: Beth (Lois) Griffiths <Beth.Griffiths @gastongov.com>
Sent: Friday, March 5, 2021 1:56 PM

To: Adam Ragan <Adam.Ragan@gastongov.com>

Subject: RE: Purchase of Voting Machines

Hi Adam — thank you for the information.

I see $181,775 in 010-01-4170-0000-540001-21593 (F&E<5K: 2018 HAVA Election Grt).
o Will the entire amount be used for this purchase?
e Do you have a deadline to spend the funds?



The UG threshold for purchases of $90,000 or more begins on page 17 of the UG Policy &

Procedures. \\gc.nch\ge datat\Inter-Departmental Data\Purchasing - UNIFORM GUIDANCEAUNIFORM GUIDANCE
attachment 4-25-19 . pdf

There are requirements elsewhere in the document that will apply, but these are the basics per this dollar threshold.
Grant would take precedence if grant requires anything more restrictive than UG.

Among the requirements are advertisement, affirmative steps (posting on HUB site}, public opening, must receive 2
sealed bids in order to open {if less than 2 are received, must re-advertise and then if only 1 received, can open), BOC
approval of award, etc.

Since you indicate there are only 2 vendors and only has the compatible equipment, this seems to be a logical situation
to request sole source. However, sole source (page 25 of UG document) requires written Grantor approval and BOC
approval {you'd get Grantor written approval first and attach that to the BA for BOC consideration). Is there a Grant
contact you could work with for a written sole source approval? If not, there’s no choice but to go through the UG
Procurement process {which would be a long process since you might not get 2 bids on the first bid effort).

Let me know. thx! Beth

From: Adam Ragan <4Adam.Ragan@gastongov.corm>
Sent: Friday, March 5, 2021 11:45 AM

To: Beth (Lois) Griffiths <Beth.Griffiths@gastongov.com>
Subject: RE: Purchase of Voting Machines

Hi Beth -

I've attached our grant award notice. We will be using UG Procurement to the extent we

can. Right now, there are only two vendors in the state of North Carolina that have certified
voting equipment that we can choose from. Of those two vendors, only one has equipment that is
compatible with the equipment and software we currently use. It’s really a borderline sole source
vendor situation.

Let me know your thoughts and how we should proceed. I'm in the early stages of getting
approval from the State Board of Elections to switch out our ballot marking machines and I haven'’t
even gotten to the bidding or contract stages yet.

Thanks,
Adam

Adam Ragan, CERA

Director of Elections

Gaston County Board of Elections
PO Box 1396

Gastonia, NC 28053

(104) 852-6015 phone
(704) 852-6011 fax
www, astoncountyvelections, com




From: Beth (Lois) Griffiths <Beth.Griffiths @gastongov.com>
Sent: Friday, March 5, 2021 11:34 AM

To: Adam Ragan <Adam.Ragan@gastongov.com>

Subject: Purchase of Voting Machines

Hi Adam — | heard you on WFAE this morning! The piece mentioned using federal funds and hoping to purchase from
the same company who originally provided the machines. Does your federal grant award/agreement include a specific
exception to UG Procurement, or will you be following UG Procurement as typically required when any
amount/type/source of federal funds is involved?

Thank you! Beth

Beth B. Griffiths

Purchasing and Contracts Manager
GASTON COUNTY

Finance Department

PO Box 1578 (128 W. Main Ave)
Gastonia NC 28053-1578

Phone 704-866-3112
beth.eriffiths@gastongov.com

This message may contain confidential information and is intended only for the individual named. If you are not the
named addressee you should not disseminate, distribute or copy this email. Please notify the sender immediately by
email if you have received this email by mistake and delete it from your system. Emails that do not contain confidential
medical information are subject to North Carolina General Statute, Chapter 132 and may be considered a matter of
public record.



Mailing Address:
P.0O. Box 27255,

EMYNORTH CAROLINA i

X1V "STATE BOARD OF ELECTIONS

(866) 522-4723
Fax (919) 715-0135

April 7, 2021

Gaston County Board of Elections
ATTN: Adam Ragan

PO Box 1396

Gastonia, NC 28053

Re: Authorization for Noncompetitive Procurement Under CFR § 200.320(c)

Dear Director Ragan:

The State Board of Elections received your request dated March 10, 2021 for written
authorization for noncompetitive procurement under 2 CFR § 200.320(c) to purchase voting
equipment.

Federal Help America Vote Act funds can only he used to purchase goods or services through a
noncompetitive procurement if one or more of the circumstances set forth in 2 CFR § 200.320(c)
apply, as shown below:

(1} The acquisition of property or services, the aggregate dollar amount of which does not
exceed the micro-purchase threshold;

{2} Theitem is available only from a single source;

(3) The public exigency or emergency for the requirement will not permit a delay resulting
from publicizing a competitive solicitation;

{4) The Federal awarding agency or pass-through entity expressly authorizes a
noncompetitive procurement in response to a written request from the non-Federal
entity; or

(5} After solicitation of a number of sources, competition is determined inadequate.

This letter serves as authorization for noncompetitive precurement under 2 CFR § 200.320(c)(4).
Numbered Memo 2021-01 outlines procedures that county boards of elections must follow when
purchasing voting equipment. The authorization contained in this letter does not replace the

requirements explained in that Memo.

Please be reminded that all contracts made under the Federal award must contain the provisions
required under 2 CFR § 200.327.

Please feel free to contact me if you have any additional questions,
Sincerely,

Amy &7 Strange

Chief Operating Officer



Mailing Address-
P.O. Box 27255
Raleigh, NC 27611

(vore)NORTH CAROLINA @

I S TAT E B O A R D O F E L E C T I O N S Fax: (919) 715-0135

Numbered Memo 2021-01

TO: County Boards of Elections

FROM: Karen Brinson Bell, Executive Director

RE: Procedures for Purchasing Voting Equipment
DATE: March 1, 2021

This Numbered Memo updates Numbered Memo 2019-04 and details the procedures a county

board of elections is required to follow when seeking to purchase certified voting systems and
components.

On August 23, 2019, the State Board of Elections voted to certify several new voting systems for
use in North Carolina’s elections. When seeking to use a new voting system, a county board of
elections must follow the same procedures in the county regardless of when the voting system
was certified.

Only voting systems certified by the State Board may be used in North Carolina. North Carolina
law and the Elections Systems Certification Program adopted by the State Board establish the
role of the county board of elections in selecting a new voting system for that county and impose
procedures during and after the adoption and acquisition of a certified voting system for use in
the county.

Vendors must also meet certain requirements during the certification process itself and must con-
tinue to meet these requirements for as long as the voting system is certified. A copy of those in-
structions is attached to Numbered Memo 2019-04 and should be reviewed by the county board

of elections.

For detailed information on the certification process and the role of the State Board and vendors,

.....

Voting Systems Certified by the State Board

The following voting systems are certified for use in North Carolina:

e ES&SEVSS524.0

DS200 precinct tabulator

DS450 central tabulator

DS850 central tabulator
ExpressVote ballot marking device
AutoMARK ballot marking device

O O O O O



e Hart InterCivic Verity Voting 2.2
o Verity Scan precinct tabulator
o Verity Touch Writer ballot marking device
o Verity Central Workstation central tabulator
o Verity Print ballot on demand
e ES&S Unity 3.4.1.1
M100 precinct tabulator
DS200 precinct tabulator
M650 central tabulator
DS850 central tabulator
AutoMARK ballot marking device
e ES&S Unity 3.0.1.1
o M100 precinct tabulator
o M650 central tabulator
o AutoMARK ballot marking device
e Clear Ballot ClearVote 1.4!
o ClearCast precinct tabulator
o ClearAccess ballot marking device
o ClearCount central tabulator
o ClearAudit election audit system

O O O O O

Requirements for Adopting and Acquiring a Certified Voting System
Ultimately, the county board of commissioners (with the recommendation and approval of the
county board of elections) must adopt and acquire a voting system that is certified by the State
Board for use in the county. Before the board of county commissioners approves the adoption
and acquisition of a voting system, the county board of elections must do the following:>

Step 1: Witness a demonstration of the recommended voting system plus at least one
other certified voting system not currently used in your county. The demonstration can
take place in the county or at a site designated by the State Board.
e The demonstration should be organized as part of a public meeting with invitations sent
to the county board of commissioners, the county manager, the county attorney, and the
political parties in the county.

e The county board should give public notice of the demonstration and meeting, as it does
for all other board meetings.

! Clear Ballot is not currently used in any county in North Carolina.
2See G.S. § 163-165.9 and Section 3.3.2 of the Certification Program.
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e A majority of county board members must meet the demonstration requirement. All
board members of the county board of elections should witness a demonstration if possi-
ble.

Step 2: Make a preliminary recommendation to the board of county commissioners as to
which voting system should be acquired by the county.

e Official action to preliminarily recommend to the board of commissioners can be taken as
soon as the same meeting during which the demonstration is conducted, provided the
meeting is properly noticed. Alternatively, the meeting to preliminarily recommend a vot-
ing system may be noticed prior to the demonstration as long as the meeting is held after
the demonstration.

e The Board can document its recommendation by resolution, letter, presentation, or other
official action.
Step 3: The county board must either: (1) test the proposed voting system in at least one
precinct where the voting system would be used if adopted, or (2) test the proposed vot-
ing system in a simulated election.

Option 1: Testing in a Precinct in an Election

e County board staff must notify State Board voting systems staff of its intent to test the
recommended voting system.

e The voting systems election management system and the components of the system must
undergo Logic & Accuracy testing prior to use in the test election.

e After completing canvass, the county board must determine that the recommended voting
system has met the requirements for voting in that county.

Option 2: Testing in a Simulated Election

e County boards can now test proposed voting equipment in a simulated election, in ac-
cordance with standards established by the State Board.?

e Please refer to the Standards for Simulated Election policy, adopted by the State Board
on July 31, 2020, for more information on how to test the proposed equipment in a simu-

e State Board staff must be notified of any plans to conduct a simulated election prior to
scheduling.

Step 4: Seek State Board approval to replace the current voting system.

e The county board of elections cannot replace any voting system, or any portion thereof,
without approval of the State Board.*

3G.S. § 163-165.9(a)(3)(b), as amended by Part IV of Session Law 2019-239.
*See G.S. § 163-165.9(b)(3).
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e The form to request approval is attached to this memo and can be found here.

Step 5: Make a final recommendation to the board of county commissioners.

e The board of commissioners can decline to adopt or acquire any voting system recom-
mended by the county board of elections, but it cannot adopt and acquire a voting system
that has not been approved by the county board of elections.’

e The public contracting and procurement statutes do not apply to the purchase of a certi-
fied voting system.

e Along with the final recommendation, the CBE must submit the proposed vendor con-
tract to the State Board of Elections for review and approval.

Requirements After the County Has Adopted and Acquired a Certified
Voting System

The county board of elections must comply with any requirements of the State Board regarding
training and support of the voting system by completing all of the following:®

e The CBE must comply with all of the vendor’s specifications for ballot printers. The
CBE can contract with noncertified ballot printer vendors as long as that vendor meets all
of the specifications and the State Board’s quality assurance requirements.

o The CBE must maintain annual software license agreements.

e The CBE must uphold annual maintenance agreements necessary to maintain the war-
ranty of the voting system or employ qualified personnel to maintain a voting system in
lieu of entering into maintenance agreements.

e Before entering into any maintenance agreement, the CBE shall ensure the vendor agrees
to operate a training program for qualified personnel hired by the CBE.

o The CBE must notify the State Board at the time of every repair, according to State
Board guidelines.

e The CBE must continue to comply with the Voting Svstems Vendor Code of Ethics.

Frequently Asked Questions

Q: The county board currently uses ES&S EVS 5.2.4.0 and wants to purchase a DS450. Is the
board reqguired to witness a demonstration and is the county board of commissioners required
to adopt and acquire the equipment? Do we need to conduct a simulated election after purchas-
ing the DS4507?

A: The county board does not need to witness a demonstration or seek approval of the county

commissioners to adopt and acquire a new component of the county’s currently used voting sys-
tem. The county is not adopting a new voting system but rather is purchasing an additional piece

>See G.S. § 163-165.8.
6 See G.S. § 163-165.9A(a).



of equipment within its currently existing system. The county board will need to satisfy the test-
ing requirement, as the Certification Program requires the vendor to provide the testing county
with all voting system equipment, including all components to be used as part of the system in
that county. Further, the county board is required to test all functionality of the system that is
proposed to be purchased.

Q: The county board wants to upgrade from ES&S Unity 3.0.1.1 to Unity 3.4.1.1. Is this consid-
ered “adopting and acquiring” a new voting system under the statute?

A: A county board is not considered to have adopted and acquired a new voting system if it is
upgrading to the most recent certified version of the software, and that software upgrade is in-
cluded in annual maintenance agreements between the vendor and the county. Upgrading from
ES&S Unity Version 3.0.1.1 to Version 3.4.1.1 would not be considered adopting and acquiring
a new voting system and a county board would therefore not be required to witness a demonstra-
tion and seek approval from the county board of commissioners. The county is still required to
meet the testing requirement detailed in Step 3 of this memo.

Q: The county board currently uses ES&S Unity 3.4.1.1 and wants to purchase the ExpressVote as
part of the ES&S EVS 5.2.4.0 system. Our DS200s and AutoMARK machines will continue to work

with EVS 5.2.4.0. Is this considered a new voting system?

A: Changing from Unity to EVS is considered adopting and acquiring a new voting system, even
though some equipment remains the same, and your county board needs to complete all required

steps for adopting and acquiring a new voting system. A “voting system” is the fotal combination

of mechanical, electromechanical, or electronic equipment (including the software, firmware,
hardware, and documentation required to program, control, and support the equipment) that is
used to define ballots; to cast or tabulate votes; to read election media; to report or display elec-
tion results; and to maintain and produce any audit trail information.” Although some hardware,
(i.e., the DS200, DS850, and AutoMARK) can be configured to work with either system, Unity
3.4.1.1 and EVS 5.2.4.0 are distinct voting systems that underwent separate federal and State cer-
tifications. DS200s and AutoMARKSs that have been configured to operate as part of the Unity
3.4.1.1 system would not be compatible with an ExpressVote operated as a component of the
EVS 5.2.4.0 system.

TNCSBE Voting Systemns Certificarion Program at page 3-4 (emphasis added).
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Q: The county board currently uses ES&S Unity 3.0.1.1 and wishes to adopt and acquire Hart In-
terCivic Verity Voting 2.2. Three members of the current board witnessed demonstrations of
Verity Voting 2.2 and EVS 5.2.2.0 in the fall of 2019. Is the board reqguired to witness demonstra-
tions again?

A: A majority of county board members voting on the recommendation must have witnessed a
demonstration, so if a majority of the board has already witnessed a demonstration of the recom-
mended voting system and at least one other certified voting system not currently used in the
county, the board is not required to repeat the demonstration. However, all board members of the
county board of elections should witness a demonstration if possible. Board members are not re-
quired to attend demonstrations on the same day.

Q: Can my county board conduct a simulated election prior to witnessing demonstrations?

A: No. The simulated election must take place after witnessing the demonstration of the pro-
posed voting system and one other certified system not currently in use in the county and after
making a preliminary recommendation to the county commissioners as to which system the
county should adopt and acquire.

Q: Can the demonstration required in Step 1 be conducted virtually?

A: Yes. If a quorum of board members is present, the demonstration must be publicly noticed as
a meeting of the board and the county board of commissioners, county manager, county attorney,
and the political parties in the county must be notified of the demonstration. Any virtual demon-
stration must be conducted live to give the board members an opportunity to interact with the
vendors and ask questions.

Accessibility Requirement

The Help America Vote Act mandates that a voting system provide the same opportunity for ac-
cess and participation to voters with disabilities as it does to voters without disabilities. Federal
law requires that each voting place have an accessible voting option for voters with disabilities to
vote independently. A county board may choose to use any of the certified ballot marking de-
vices to meet this requirement, but due to limitations in tabulation software, a county may not ac-
quire voting systems from more than one vendor.

In selecting the voting system that will be used, county boards should be mindful of the require-
ment that they must make available at each voting place “an adequate quantity of official ballots
or equipment.” Similarly, county commissioners shall provide “for each of those voting places



sufficient equipment of the approved voting system.”® County boards should consider the ex-
pected turnout in their county and each voting place, including One-Stop early voting, central
transfer location, and Election Day, future elections, and the need to reduce long lines whenever

possible.

$G.S. § 163-165.10.



Mailing Address:

NORTH CAROLINA &,

(919) 814-0700 or

STATE BOARD OF ELECTIONS (866) 522-4723

Fax: (919) 715-0135

Request for Replacement of County Voting System

The County Board of Elections (“Board”), having met on hereby

seeks the approval of the State Board of Elections to replace its voting system, or a portion thereof. Before approving
the adoption and acquisition of any voting system by the board of county commissioners, the county board of elections
shall do all of the following:

STEP 1 DEMONSTRATION
Witness a demonstration of the recommended voting system plus at least one other certified voting system not

currently used in the county. The demonstration can take place in the county, at a site designated by the State Board,
or by virtual means.

e The demonstration should be organized as part of a public meeting with invitations sent to the county board of
commissioners, the county manager, the county attorney, and the political parties in the county.

e The county board should give public notice of the demonstration and meeting, as it does for all other board
meetings.

e A majority of county board members voting on the recommendation must have witnessed a demonstration. All
five members of the county board of elections should attend a demonstration if possible.

Demo
County Board member 1: Location: Date:
ES&S Unity 3.4.1.1
Voting Systems Reviewed: [ ] Hart InterCivic Verity 2.2 L .y
oting System 5.2.4.
[ ] ES&S Voting System 5.2.4.0
Demo
County Board member 2: Location: Date:
ES&S Unity 3.4.1.1
Voting Systems Reviewed: |:| Hart InterCivic Verity 2.2 D .y
oting System 5.2.4.
[ ] ES&S Voting System 5.2.4.0
Demo
County Board member 3: Location: Date:
ES&S Unity 3.4.1.1
Voting Systems Reviewed: |:| Hart InterCivic Verity 2.2 D .y
oting System 5.2.4.
[ ] ES&S Voting System 5.2.4.0
Demo
County Board member 4: Location: Date:
ES&S Unity 3.4.1.1
Voting Systems Reviewed: |:| Hart InterCivic Verity 2.2 D .y
oting System 5.2.4.
[ ] ES&S Voting System 5.2.4.0
Demo
County Board member 5: Location: Date:
ES&S Unity 3.4.1.1
Voting Systems Reviewed: |:| Hart InterCivic Verity 2.2 D y

[ ] ES&S Voting System 5.2.4.0




STEP 2 PRELIMINARY RECOMMENDATION
Make a preliminary recommendation to the board of county commissioners as to which voting system should be
acquired by the county.

e  Official action to preliminarily recommend can be taken as soon as the same meeting during which the
demonstration is conducted, provided the meeting is properly noticed. Alternatively, the meeting to
preliminarily recommend a voting system may be noticed prior to the demonstration as long as the meeting is
held after the demonstration.

e The Board can recommend by resolution, letter, presentation, or other official action.

Following the demonstration, the Board recommended:

[] by resolution dated

[ ] by letter dated signed by

[] by presentation given on

[ ] by nature of an official action taken on

that County adopt and acquire the:

[ ] ES&S Voting System 5.2.4.0 Voting System
[ ] ES&S Unity 3.4.1.1 Voting System
[ ] Hart InterCivic Verity 2.2 Voting System

STEP 3: TEST THE PROPOSED VOTING SYSTEM
The county board must either: (1) test the proposed voting system in at least one precinct where the voting system
would be used if adopted, or (2) test the proposed voting system in a simulated election.

e County board staff must notify State Board voting systems staff via email (votingsystems.sboe @ncsbe.gov) of

its intent to test the recommended voting system.

e The voting systems election management system and the components of the system must undergo Logic &
Accuracy testing prior to use in the test election.

e After completing the test election, the county board must determine that the recommended voting system has
met the requirements for voting in that county.

] On , the county board staff notified the State Board of Elections voting systems
staff of its intent to test the recommended voting system.

The recommended voting system was tested on . The voting systems
[] election management system and all of the components of the system were subject to Logic & Accuracy
testing prior to use in the test election.

] If tested during a real election, the recommended voting system was tested in one-stop absentee

voting site(s) and/or Election Day precinct(s).

The Board, having completed its election (real or simulated) in which the recommended voting system
[] | was tested, has determined that the recommended system meets the requirements for voting in the
county.

NCSBE 2021.03



STEP 4: SBE APPROVAL
The county board of elections cannot replace any voting system, or any portion thereof, without approval of the State
Board.

The Board seeks the approval of the State Board of Elections to replace its current voting system, or a portion
there of with the following voting system:

|:| Hart InterCivic Verity 2.2 Voting System |:| ES&S Unity 3.4.1.1 Voting System

[ ] ES&S Voting System 5.2.4.0 Voting System

The Board proposes to adopt and acquire the voting system’s election management system (EMS) and the following
components of the system:

Component Type Model Quantity

Precinct Ballot Tabulator (PBT)

Central Ballot Tabulator (CBT)

Ballot Marking Device (BMD)

BMD Printer

Ballot on Demand (BOD) Printers

The Board proposes to use the ballot marking device and its accessible peripherals to

meet ADA requirements to allow for accessible voting.

NCSBE 2021.03



STEP 5: ADOPTION AND ACQUISITION OF NEW VOTING SYSTEM BY BOARD OF COUNTY
COMMISSIONERS

The board of county commissioners, with the approval of the county board of elections, may adopt and acquire only a
voting system of a type, make, and model certified by the State Board for use in some or all voting places in the county
at some or all elections. The board of county commissioners may decline to adopt and acquire any voting system
recommended by the county board of elections but may not adopt and acquire any voting system that has not been
approved by the county board of elections. Following SBE approval, the County Board understands that it may then
proceed to ask its Board of County Commissioners for the approval and funding to acquire the recommended voting
system.

Along with this request, the Board is submitting the proposed vendor contract to permit the State Board of Elections
to review and approve the terms of the vendor’s contract.

Board Chair
Date

Board Secretary
Date

Board Member
Date

Board Member
Date

Board Member
Date

State Board of Elections use Only
The proposed voting system replacement [11S [ iSNOT approved.

Approved by: Date:

NCSBE 2021.03



Mailing Address-
P.O. Box 27255

A™NORTH CAROLINA ..

STATE BOARD OF ELECTIONS (866) 522-4723

Fax: (919) 715-0135

Standards for Simulated Election

Adopted by the State Board of Elections on July 31, 2020

Authority

G.S. § 163-165.9(a)(3)(b), as amended by Part IV of Session Law 2019-239, authorizes a county
board of elections to test new voting equipment “during a simulated election, in accordance with
standards established by the State Board.” The simulated election may be conducted in lieu of
testing a new voting system during an election in at least one precinct in the county where the
voting system would be used if adopted and acquired.

Standards
A county board of elections conducting a simulated election before approving the adoption and
acquisition of any voting system shall complete the following procedures:

1. One standard test election shall be coded by precinct with 25 precincts and the

following additional “administrative polls”: absentee by mail, provisional, elec-
tion day transfer and at least three one-stop sites. Contests will model actual elec-
tion contests and include at least the following: federal partisan single-seat con-
tests; state partisan single-seat contests, including unaffiliated candidates and at
least one qualified write-in; county partisan single-seat and multi-seat contests;
nonpartisan single-seat and multi-seat contests which allow write-ins; and at least
one referendum question.

2. If applicable to the voting system being tested, a second sample election will be
coded by style with the same criteria listed in paragraph 1.
3. The county board shall use equipment and coding for as many precincts as exist

in the county or 25 precincts, whichever is fewer. Additionally, the county shall
test all administrative polls, including at least one one-stop site per ten precincts
up to a maximum of three one-stop sites. A minimum of 200 ballots per precinct
shall be printed. The county board will set up all necessary voting equipment,
and testing personnel shall vote simulated election ballots according to standard
ballot marking instructions for the purpose of ensuring that the system is operat-
ing properly and has been programmed to count votes accurately.

4. After all simulated voting sites have been opened, voted, and closed, the county
board will import results into the election management software, print reports,
and compare results against the tabulator results tapes.



The State Board of Elections will provide the county board of elections at least
two sites chosen at random for a hand-eye sample audit. With each chosen site,
the highest contest on the simulated election ballot and one other contest selected
at random will be audited.

County board of elections members and staff may conduct the simulated elec-
tion. If possible, the county board of elections shall include precinct officials in
the simulated election event. The public shall be invited and may observe the
simulated election event.

All records, ballots, and related documents for the simulated election shall be re-
tained for 5 years after the testing event and in accordance with the Records Re-
tention and Disposition Schedule for County Boards of Elections as issued by the
North Carolina Department of Cultural Resources, specifically item 23, “Voting
Machine Lists, Testing Records and Certifications.”

If the county board of elections seeks approval from the State Board to replace
the current voting system with the system tested in the simulated election, the
following documentation shall be provided with the request as evidence of the
simulated election:

a. Summary election results report(s);

b. By precinct election results report(s); and

c. Copies, or a link to digital copies, of tabulator results tapes.



11208 JOHN GALT BLVD
OMAHA, NE 68137-2364
}: |‘ {402) 5930101 I d t
SYSTEVIS & SOFTWARE
Customer P.O. #:
1st Election Date: To be Agreed Upon by the Parties
Eslimated Delivery Dale: To be Agreed Upon by the Parties
Custormer Contacl, Titie; Adam Ragan Phone Number: 704-852-6005
Custemer Name: Gaston County, North Carolina Fax Number: N/A
Type of Sate: NEW
Type of Equip: NEW C REFURBISHED
Bilt To: Ship To:
Gaston County, North Carolina Gaston County, North Carolina
Adam Ragan Adarmn Ragan
P.0O. Box 1386 410 W. Franklin Boulevard - Suile 50
Gasionia, NG 28053 Gastonia, NG 28052
Description Qty Price Total
ExpressVote BMD Terminal with Internal Backup Batéery, ADA Keypad, Headphones,

1 |ExpressVate BMD Power Supply with AC Cord, and One (%) Standard 4GB Memory Device 85 $3,526.00 $182,875.00

2 {Expressvote BMD Soft-Sided Carrying Case 65 $175,00 $9,625.00

3 [ExpressVote BMD ExpressVote Blank Ballot Card Stock « 14" (250 per pkg) 5 $23.75 $118.75

4 [Software ElectionWare Software - Reporting Only b NS pz?:éie No Charge Upgrade

5 |[Software Media Burn Capability 1 No Gharge No Charge Upgrade

Upgrade

6 |ExpressVote BMD Equipment Installation 55 $105.00 $5,775.00

7 |Services Equipment Operations Training Day 1 $1,700.00 $1,700.00

8 |Services Software Training Day 1 $1,700,00 $1,700.00

. Equipment Being Traded-In by Customer Includes:
g |Susiomer Loyally Discount & 1 - Model 650 Scanner 11 || (s18,699.75) (518,699.75)
56 - AutoMARK
10 | Shipping Shipping & Handling 1 $2,200.00 $2,200.00
Order Total $ 185,294.00
Freight Billable: yes no O
Cara Florence
Regional Sales Manager Customer Signature Date

V.P. of Finance Date Title




Sales Order Agreement

Trade-ln Equipment:
ES&S will coordinate and pay for the pickup and transportation of the trade-in equipment from Customer's site on a date to be mutually agreed upon by the parties.
ES&S is responsible for preparing, packaging and palletizing the trade-in equipment for shipment,

$92,647.00 of Order Total will ba inveiced upon Contract Execution.

$92,647.00 of Order Total will be Invoiced as Equipment and Software are delivered fo Customer.

Invoices are dua net 30 from invoice date,
Payment Terms

Note 1: Any applicable state and local taxes are not included, and are the respensibility of the Customer.

Note 2: In no event shall Customer's payment obligations hereunder, or the due dates for such payments, be contingent or
conditionat upon Customer's receipt of federal andfor state funds.

Warranty Period (Years): ES&S Equipment and ES&S Firmware: One (1) Year From ES&S Equipment Delivery. ES&S Software: No Warranty

Software Upgrade License Term

ES&S is providing Customer with an initial no charge upgrade from ES&S' Unity Software to ES&S’ ElectionWare Software and Media Burn for the balance of the existing license term
set forth under that certain ES&S Hardware Maintenance and Software License, Maintenance and Support Services Agreement entered into between £588 and the Customer dated
September 10, 2020 (“Prior SLA"). Upon reaching the expiration of the current ficense term under the Prior SLA, ES&S will invaice Customer for annual Scftware License, Maintenance
and Support Fees and such fees shail be due and payable thirty {30) days prior to commencement of the annual Software License, Maintenance and Support term.

Hardware Maintenance and Software License, Maintenance and Support Services (Post-Warranty Period)
Upan the expiration of the Warranty Period and Initial License Terms, ES&S and Customer will eater info a Hardware Maintenance and Software license, Maintenance and Support
Services Agreement for the continued maintenance of the ES&S Equipment and the continued license and use of the ES&S Software and ES&S Firmware.

" SEE GENERAL TERMS AND CONDITIONS
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GENERAL TERMS

1. Purchase/License Terms. Subject to tha terms and conditions of this Agreemant, ES&S
agreas Lo sell andfor license, and Gustomer agrees 1o purchase andlor license, the ES&5 Eguipment,
ES&S Software and ES&S Firmware describad or the front side of this Agraement. The payment terms
for the ES&S Equipment and ESE&S Firmware are set forth on the front side of this Agreement. Title 1o
the ESES Equipment shall pass fo Gustomer when Customer nas paid ES&S the total amount sat forih
on the front side of this Agreement for the ES&S Equipment. The consideration for ES&S' grant of the
license during tha initial Term for the ES&S Firmware s induded in the cost of the ES&S Equipment

a. Equlpment Purchase. Subject to the terms and cendltions of this Agreement, ES&S
agress 1o sall, and Cusiemer agrees to purchase, the ES&S Equipment. Tilie 1o fha ES&S Equipment
shall pass to Customer whon Customer has paid ES&S the fotal amount st forth on the front side of
this Agreement for the ES&8 Equipment.

. Grant of Licenses, Subjact to the terms and conditions of thls Agreement, ES&S hereby
grants to Customer nonexciusive, nontransterable licenses for its bona fide full #me, parl time or
tamperary employees to use the ES&S Soflware and any and all wriller: or 2lectronic documentation
furnished or generaliy made available to licensees by ES&S relating to the ES&S Sofiware, including
any operaling instrucons, user manuals or training materials (coliectivaly, the *Dacumentalion™) in the
Jurisdiction while Customer is using the ES3S Equipment and limely pays the applicable annual ES85
Software License, Mainlenance and Support Fees. The licenses allow such bona fide employaes to
use and copy the ES&S Software {in object code only) and the Documentation, in the course of
operating the ES&S Equipment and solely for the purposes of defining and conducting elections and
tabulating and reporting etection resulls in the Jurisdiction,

2. Prohibited Uses, Customar shall nol take any of the following actions wilh respect to the ES&S
Software, ES&S Firmware or the Decumentation:

a. Reverse engineer, decompile, disassembte, re-engineer or otherwise create, attempt 1o
create, or permil, allow or assist others lo creale, the source code or the structural framewark for part
or &l of the ES&S Software or ES&S Firmware;

B, Cause or permil any use, display, loan, publication, transfer of possassion, sublicensing
or other dissemination of the ES&S Soflware, E5&8 Firmware or Documentation, in whole or in part,
to or by any third parly wilhout ES&S’ pricr writien consent; or

<. Cause or permit any changa 1o be made to the ES&S Softwara or ES&S Firmware without
ES&S' prior written consent; ar

d. Aliow & third parly fo cause or parmil any copying, reproduction or prinling of any oulput
generaled by the ES&5 Software (axceopt finished baliols by ballot printers sefecied by Customer) in
which ES&S owns or claims any propristary intelleciual property rights {e.g., copyright, trademark,
patent pending er patent), including, but not limited to, any ballot shells or batlot code stock.

3. Term of Licenses. The ficenses granled in Section 1(b) shall cammenca upon the delivery of
the ES&S Software and ES&S Firmware described in Sectior 1(b) and shall continue (i) through June
30, 2021 with respect to the ESES Software (the “initial Software License Tere™) and (i) for a one {1}
year period with respect fo the ES&S Firmware (the “Initial Firmware License Termn®) The Initial Software
Licensa Term and the Initial Firmware Licanse Term shall be referred to hereln collactivaly &s the “Initiat
License Terms®. Upen expiration of the Inilial License Terms, the licenses shalf automalically renew
for an unlimited number of successive one-year pariods {sach a “License Renewal Term") upan the
payment by Customsr of the annual ES&S Soflware and ES&S Firmware license, maintanance and
supporl fees. ES&S may terminate either llcense if Gusiomer fails o pay the consideration due for, or
breaches Sections 1(b), 2, or 8 wilh respect lo, such license. Upon the termination of silher of the
licenses grantad in Section 1(b) for the ES&S Software or ES&S Firmware ar upon Customer's
discentinuance of the use of any ES&S Software or ES&S Firmware, Customer shall immedialely refurn
such ES&S Software, ES&S Firmware and the related Documentation (insluding any and afl coples
thereof) lo ES&S, or (if requested by ES&S) desiray such ES&S Software, ES&S Firmware and
Documentation and certify in writing (o ES&S that such destruction has occumred.

4 Updates. Duing the initial License Terms or any License Renewal Term, ES&S may provide
naw releases, upgrades of maintenance paiches to the ES&S Software or ES&S Firmware, together
with appropriate Documentation {"Updates”), on a schedule defined by ES&S. Customer is respensible
for oblaining any upgrades or purchases of Third-Parly ltems required to operate the Updates as well
as the cost of any replacements, retrofits or modifications to the ES&S Equipment which may be
necessary in order to oparate the Updates. All Updates shall be deemed o be ES&S Software or ES&S
Firmware for purposes of this Agresment upon delivery, Custorser may install the Updates in
accordance with ES&S’ recommended instiuctions or may request that ES&S install the Updates.
ESLS may charge Customer at its then-current rates to {J) install the Updates; (ji) train Cuslomer on
Updatas, if such training is requasted by Customer or {iil) provide maintenance and support on the
ES&S Software or ES&S Firmware that is required as a result of Customer’s failure to imely or proparly
instalt an Update. Cuslomer shall be responsible for any claim, damage, loss, judgment, penalty, cost,
amount paid in settlemant or fee which |s caused by Gustomer's faliure to install and use the most
recent Update provided to It by ES&S. if Customer propeses changes in the ES&S Scfware or ES&S
Firmware o FS&S8, such proposals will become ES&S property. ES&S may, inits sole discretion, etect
to make or nol o make such changes without reference or compensaltion to Customer or any third
parly, E58S represanis lo Customer that the Updates will comply wilh all applicable stale law
requirements at the lima of delivery. Customer shall be responsible 1o ensure that it has instalied and
is using only cerlified versions of ES&S Software and ES&S Firmware In accordance with applicable
law. in tha eveni that any Lipdates are required due o changes in stale law, ES&S reserves the right
to charge Customer for the fallowing:

(i) the lotal cost of any third-party iterns that are required in order (o operata the Updales;

(§)  the lotal cost of any raplacamants, retrofits or modifications {o the ES&S Equipment coniracted
for herein that may be developed and offered by ES&S in order for such ES&S Equipment 1o remain
compliant with applicable laws and regulations; and

(i) Cuslomer's pro-rata share of the costs of designing and developing such state mandated
Updales.

Customer's pro-rata share of the costs included under subssclion (i) above shali be determined at the
time hy dividing the number of registared volers in Cuslomer’s jurisdiction by tha total number of
ragistered voters in all counlies in Customer’s state to which ES&S has sold and/or jicensed the ES&S
Equipment, ES45 Software and ES&S Firmware purchased and licensed by Cuslomer under this
Agreemenl.  Cuslomer shall pay ES&S the enlire costs incurred for design, development and
cerlificalion of any Update which is required due to a changs in local law or is otherwise requasted or
raquired by Customar.

5. Delivery; Risk of Loss, The Estimated Celivery Dates and First Eeclion Usa {if any) set forlh
ahihe front side of this Agreement are eslimates and may only be eslablishad or revised, as applicable,

by the pariies, in a wrillen amendment fo this Agreemant, bacause of delays in execuiing this
Agreement, changes requaested by Customer, product avaiiability and othar events. ESA&S wilt notify
Customer of such revisions as soon as ES&S becomes aware of such revislans, Risk of loss for the
£S48 Equipment, ES&S Software and ES&S Firmware shall pass to Customer when such iters are
dalivarad to Customer's designated lacation. Upon transfer of risk of oss 1o Customer, Customer shall
ba respensible for eblalning and malntaining sufficlent casualty inswrance on the ES&S Equipment,
ESE&S Software and ES&S Firmware and shafl name £5&$ as an additional insured thereunder and,
at ES&S’ request, shall daliver writien evidence thereof io ES&S unlil all amounts payable 10 ES&S
under this Agreament have been paid by Cuslemer.

6. Warranty,

a ES&S EquipmentiESAS Finmware, ES&S warrants that for a one {1) year period (lhe
"Warranty Period”), it will repalr or replace any component of the ES&S Equipment or ES&S Firmware
which, while under normal use and service: (i) fails to perform in accordance with its Documentation in
all material respects, or (ii) is defectiva in material or workmanship. The Warsanty Perlod will commence
upon delivery. The Wamanty shali not include the repair or replacement of any ES&S Eguipment
components that are consumed in the normal course of operating ihe ES&S Equipment, including, bul
not limited to, headphones and headphone protective covers, printer cartidges or ribbens, paper,
ballerigs, drums, taners, fusers, transfer beits, ramovable media storage devices, seals, keys, power
suppliesicords, PCMCIA, Smart, or CF cards or marking devices (collectively, the “Consumables™.
ES&S may modify and make available additional Consumables as they may become avallabla frem
time to time. Any repaired or replaced item of ES&S Equipment or ES&S Firmware shall be warranted
oniy for the unexpired term of the Warranly Period. All replaced components of the ES&S Equipment
or ES&S Firmware will become the property of ES&S. This warranty is effeclive provided that (1)
Customer nolifiss ES&S whhin three {3) business days of the discovery of the failure of parformance
or defect and is otherwise in compliance with its obligations hereunder, {I1} the ES&S Equipment or
ES&S Firmware {o be repaired or replaced has not baen repaired, changed, modified or allerad except
as authorized or approved by ES&S, {Ilf) the ES&S Equipment or ES&S Firmware {o ba repaired or
replaced is net damagad as & result of accident, theft, vandalism, naglecl, abuse, use which is not in
accordance with instructions or specifications furnished by ES&S or causes beyond tha reasenable
control of ES&S or Customer, including acts of God, fire, flonds, riots, acts of war, lerrorism or
insurraclion, govarmnment acls or orders; epidemics, pandemics or cuthresk of communicable disease;
quarantnes; national or reglonal emergenciss, labor dispultes, iransportation delays, governmental
regulations and utilily or communication interruplions, and {IV) Customer has instalied and is using tha
mast recent update provided to it by ES&S. This warranty is vaid for any unils of aguipment which: {i)
have nal been sterad or operated in a femperature range according thelr specifications, (i) have baen
severely handled so as lo cause mechanical damage to the unit, or {iii} have baen operated or handled
in amannar inconsistent with reasonable treatment of an elactronic product.

b, Exclusive Remedies/Disclaimer, IN THE EVENT OF A BREACH OF SUBSECTION &(a),
ES&S§' OBLIGATIONS, AS DESCRIBED IN SUCH SUBSECTION, ARE CUSTOMER'S SOLE AND
EXCLUSIVE REMEDIES. ES&S EXPRESSLY DISCLAIMS ALL WARRANTIES, WHETHER
EXPRESS OR IMPLIED, WHICH ARE NOT SPECIFICALLY SET FORTH IN THIS AGREEMENT,
INCLUDING, BUT NOT LIMITED TO, ANY IMPLIED WARRANTIES OF MERCHANTABILITY OR
FITNESS FOR A PARTICULAR PURPOSE. FURTHER, IN THE EVENT CUSTOMER DECLINES
ES&S' INSTALLATION AND ACCEPTANCE TESTING SERVICES OR [N ANY WAY AT ANY TIME
ALTERS, MODIFIES OR CHANGES ANY EQUIPMENT, SOFTWARE, THIRD PARTY ITEMS
AND/OR NETWORK {COLLECTIVELY “SYSTEM") CONFIGURATIONS WHICH HAVE BEEN
PREVIOUSLY INSTALLED BY ES&S OR WHICH ARE OTHERWISE REQUIRED IN ACCORDANCE
WITH THE CERTIFIED VOTING SYSTEM CONFIGURAYION, ALL WARRANTIES OTHERWISE
PROVIDED HEREUNDER WITH REPECT TO THE 5YSTEM PURCHASED, LEASED, RENTED
AND/OR LICENSED UNDER THIS AGREEMENT SHALL BE VOID AND OF NO FURTHER FORCE
AND EFFECT,

7. Limltatlon Of Liability. Neither parly shall be liable for any indirect, indidentat, punitive,
axemplary, special or consequential damagaes of any kind whatsoever arising out of or relating to this
Agreement. Neither parly shall be liable for the other party's nagligant or williul misconduct, ES&S"
tatat liabllity to Customsr arising out of or relaling 1o this Agreament shall not exceed the aggregate
amounl o be paid {0 £S&S hereunder. By entering into this Agreement, Customar agrees ta accept
respensthiiity for (a) the seleclien of, use of and results obtained from any equipmenl, software,
fmware or services not provided by ES&S and used with the ES&S Equipment, ES&S Software or
E88&S Firmware; or (b) user errors, voter errors or problems encountered by any individual in voling
hat are not otherwise a result of he failure of ES&S to perform. ES&S shall not be liable under Lhis
Agreement for any claim, damage, loss, judgment, penalty, cost, amount paid in setiement of fea that
is caused by (y) Customer's fallure 1o fimely or properly install and use the most recent updale provided
to il by ES&S or (2} Customer’s alaclion not to receive, or o terminate, the Hardware Maintenance
Services or the ES&S Software and £S&S Firmware License Maintenance and Suppert Services.

8, Broprietary Rights, Customer acknowledges and agrees as foliows:

ES&S owns the ES&S Software, ES&S Firmware, all Documentation and training materials provided
by ES&S, the design and configuration of the ES&S Equipment and the format, layout, measurements,
dasign and all olher technical information asscciated with the ballals to be used wilh the ESKS
Equipment. Customer has the right to use the aforementioned ilems to the extent specified in this
Agreement. ES&S also owns all palents, rademarks, copyrighls, irada names and other proprietary
or intelleciua! property in, or used in connection with, 1he aforementionad items. The aforementionsed
items aiso contain confidential and proprietary irade secrets of ES&S thal are protected by iaw and are
of substantial vaiue to ES&S. Customer shall keap the ES&S Software, ES&S Firmware and relatad
Dacumentation free and clear of all daims, llens and encumbrances and shall maintain all copyright,
trademark, patent or other intelleclual or proprietary rights notices that are set forth on the ES&S
Equipment, the ES&S Scftware, ESAS Firmware lhe Documentation, training materials and ballots that
are previded, and all parmitted copies of he foregoing.

9. Fermination. This Agreement may be terminaled, in wriling, at any tima by aither pary if the
olher party breaches any material provision haraof and doas not cure such breach wilhin 30 days after
it receives writlen notification thareof from (he non-breaching party.
10.  Disputes.

a, Payment of Undisputed Amounts. In the evant of a dispute between tha partias
regarding (1) a producl or servica for which payment has not yet been made to ES2S, {2) the amount
due ES&S far any procuct ar service, or {3) the due date of any payment, Gustomer shall nevertheless

pay to ES&S when due all undispuled amounts. Such payment shall not constilute a waiver by
Customer or ES&S of any of s rights and remedies against ihe athar party.

b. Remedies for Past Due Undisputed Payments. Il any undisputed payment to ES&S is
past dus mare than 30 days, ES&S may suspend performance under this Agreement unil such amount




is paid. Any disputed or undisputed payment not paid by Customer to ES&S when due shall baar
interest from the due date at a rate egual to the lesser of one and one-half percent ser month or the
miaximum amount parmitted by applicable taw for each manth or portion thereof during which it remains
unpald.

11, Assignment, Exceplinthe case of a reorganization of the assets or operations of ES&S with
one or more affifates of ES&S or the sale, ransfer er assignment of alf or substantially all of the assets
of ES&S ar any business operations thereof to a successor who has asserted its inlent to continug the
applicable business of ES&5, naither pady may assign or transfer this Agreement or assign,
subcantract or delagate any of its rights, duties or obligations hereundar without the prior written
cansent of the olher party hereto, such consent not to be unreasonably withheld or canditioned, nor
unduly delayed,

12, Compliance with Laws. ES&S warrants to Customer thal, al the time of detivery, tha ES&S
Equipment, ES&S Software and ES&S Firmware sold and lisensed under this Agreament will comply
with all applicable requiroments of federal and stale election laws and regulalions that are mandatory
and effective as of ihe Effective Date and will have been cartifiad by lhe appropriate state authorsties
for use in Customer's stale.. The ES&S Election Managemenl System (EMS) Equipmant, Software,
and Firmware, inciuding all EMS componants will be provided o Custemer in & hardened network
enviroenment which means that the network provided by ES&S will include an airgapped, fully closed
network enviranment that inchudes only the services, applications, utilities and settings necessary to
operate the EMS. in accordance wilh the guidalines of the United Stales Election Assistance
Commission. ES&S shall not be liable for any claims, damages, losses, liens, obfigalions, liabilies,
judgments, assessed damages, casts, expenses (including reasenable attornay's fees} and the like
arising out of or related 1o the Customer’'s failure to maintain the EMS in the hardened network or allows
any intarnat or externat access to the hardened network.

13.  North Carolina Election Certification Program. ES&S shall comply with the requirements set
forth In the Election Systems Certification Program {"Cerfification Program®) issued by lhe North

Carolina Stale Board of Elections (“NCSBOE") which are mandatory and effective as of the Effectiva
Date and which are incorporated herein by this reference. Spacifically, ES&S shalt comaly wilh the
Tollawing raquirements set farth under tha Certification Program.

a. In accordance with Seclion 3.3.4.2 of the Cerfification Program ES&S shall bear all costs
associated with necessary cerlifications, reviews, and reports required under the Cerlification Program,
including for all VSTL and third-parly review.

n. in accordance with Section 3.3.4.4 of the Cerification Program, any voling system or
update previded by ES&S will be of a varsion currentlly cerlified by the NCSHOE for use in North
Carolina efection. The term "most recent updalte” as used In this agreement includes enly a version
thatis certified for use by the NCSBOE at the time it Is provided to the Customer,

c. In accordance with Seclion 3.7.2.3 of the Certification Program, ES&S will comply with ai
training requirements issued by the NCSBOE. Tha training requirements include, bul are nol limited to,
EG&S providing a minimum of five (5) training classes per program (e.g. voling unlt, election
management system, ballol creation and layout software) per ordering entity {each county board of
olections) for the inifial confract period and for each renewal pericd exercised. Dates for training
sessions will be mutually agreed upon by county custemer and vendor. The NCSBOE reserves the
right to require ES&S provide additional or other training as it deems necassary or beneficial.

If any conflict exists between this Agreement and the Cerlificalion Program, 1he Gertification Program
will gevern and any pravisians in conflict with the Certification Program are void and unanferceable.

4. Entlre Agreement. This Agreement shall bs binding upon and inure to the benefit of the pariies
and iheir respective representatives, successors and assigns. This Agresment contains the entire
agreement of the parties wilh respect to the subject matter hersof and shall supersede and replace any
and all other prier or contemporaneous discussions, negsliations, agreements or understandings
batwaen the parties, whather wrilten or oral, regarding tha subject matter hereof, Any pravision of any
purchase order, form or olher agreement which confiicis with or is in additien to the provisions of this
Agreemant shall ba of no force or effect. No waiver, amendment or mogification of any provision of this
Agreement shall be effectiva unless in writing and signed by the parly against whom such waiver,
amendment or modification Is sought to be enforced. No consant by elther parly 1o, or waiver of, a
breach by either parly shall constitute & consent to or waiver of any othar differant or subsequent breach
by either party. This Agreement shall be governed By and construed in accordance with the laws of
the State of North Carolina, without regard to ils contlicts of laws principles. ES&S acknowlsdges that
nathing in this Agreement in any way alters its duty to comply with North Carclina law, including but net
limited to the requirement that il post a parformance bond pursuant te N.C.G.S. § 163-165.7(a)}{1}.
ES&S further agreas that if it is granted a contrast te provide software for an electronic voting syslem
but fails to debug, modify, repair, or update the software as agreed or in the event of the vendor having
bankrupley filed fer or against it, the source coda described in G.5. 463-165.9A(a) shall be tumed over
1o the purchasing county by the escrow agent chosen under G.S. 163-185.9A(a)(4) for the purposes of
cenlinuing use of the software for the pariod of the centract and for permiiting access to the persons
describadin G.8. 163-185.7(f)(8) for the purpose of reviewing ihe source cade The parties agree Ihat
venue for any dispute or cause of aclion arising cut of or refated o this Agreement shall be in the state
and federal courts of the United Stales tocaled in the State In which the Cuslomer resides, ES&S5 is
providing equipment, software, firmware and sarvices o Customer as an independent contractor, and
shall not he deemed lo be a “stale actor” for purposes of 42 U.5.C. § 1983. ESE&S may engage
subcontractors ta provide ceriain of the equipmant, software, firmware or services, but shall remain
Tully responsible for such parformance. The provisions of Sections 1-4, 6(b), 7, 8, 10{b), 11-14 these
Genaral Terms shail survive the termination of this Agreemant, 1o the extent appiicable.




GASTON COUNTY BOARD OF ELECTIONS
410 West Franklin Boulevard, Suite 50
Gastonia, NC 28052
(704) 852-6005

A RESOLUTION FOR THE ADOPTION AND ACQUISITION OF VOTING
EQUIPMENT BY THE GASTON COUNTY BOARD OF COMMISSIONERS

WHEREAS, the Gaston County Board of Commissioners, with the approval of the Gaston County
Board of Elections, may adopt and acquire only a voting system of a type, make, and model certified by
the State Board for use in some or all voting places in the county at some or all elections in accordance
with G.S. 163-165.8;

WHEREAS, the Gaston County Board of Elections has recommended to the Gaston County Board of
Commissioners which type of voting system should be acquired by the county, pursuant to G.S. 163-
165.9¢a)(1);

WHEREAS, the Gaston County Board of Elections has witnessed a virtual demonstration, in the county
on March 2, 2021 of the type of voting system being recommended, and has also witnessed a
demonstration of at least one other type of voting system certified by the State Board of Elections as
required by G.S. 163-165.9(a)(2);

WHEREAS, the Gaston County Board of Elections has successfully tested during a simulated election
event on March 10, 2021, coordinated with the State Board of Elections, that was opened to the public,
the proposed voting system, to satisfy the requirements of G.S. 163-165.9(a)(3);

WHEREAS, the Gaston County Board of Elections has sought and received approval from the State
Board of Elections to replace the cutrent voting system, pursuant to G.S. 163A-165.9(b)(3);

WHEREAS, the Gaston County Board of Elections has received Help America Vote Act (HAVA) grant
funds that was placed in the 2020-2021 election budget to fund the recommended purchase of new
voting equipment; and

WHEREAS, the Gaston County Board of Elections plans to trade in their current voting cquipment
assets of one (1) DS650 High Speed Tabulator and fifty-five (55) ADA-compliant AutoMARK ballot
marking devices for the total value of $18,699,75.




THEREFORE BE IT RESOLVED that the Gaston County Board of Commissioners approve the
adoption and acquisition of the following certified voting equipment pursuant to G.S. 163-165.9(a)(1}
and forward a copy of the resolution to the Gaston County Board of Elections:

Voting Type: ES&S Voting System 5.2.2.0

Vendor: Election Systems and Software

Number of Units: 55 ADA Compliant ExpressVote Ballot Marking Devices with carrying cases

Cost per Unit: ADA ExpressVote = $3,325.00
ExpressVote Carrying Case = $175.00

Estimated Total Cost to County: $185,294.00 (HAVA federal grant funds)

Com U.Qm-

This is the 20 day of April 2021.

Jafnes W. Ragan, Chairman

Skéena M. Amos, Secretary

Yol £l

Helen O’Daly, Member ¥

‘Chiis Tﬂ’omvaso‘h, Member

Vacant, Member




